Professional Services Agreement
Central Yavapai Metropolitan Planning Organization
Regional Adaptive Signal Control Technology (ASCT)
Assessment of Need, Benefit and Implementation Plan - 2020

This Professional Services Agreement ("Agreement") is between The Central Yavapai
Metropolitan Planning Organization ("CYMPO") and __________________________ ("Consultant" or
“Contractor”) and is effective _____________________, 2020 or when fully executed by CYMPO and
Consultant (collectively the "Parties" and for one a “Party”) for ___________________ months.
RECITALS:
WHEREAS, CYMPO is a nonprofit Political Subdivision and is in need of consulting services;
WHEREAS, CYMPO has been approved to receive funds including Federal Highway Management Funds
through the Arizona Department of Transportation (ADOT);
WHEREAS CYMPO has submitted Request for Proposals to various potential providers.
NOW, THEREFORE, IN CONSIDERATION OF THE COVENANTS AND CONDITIONS HEREIN
CONTAINED, and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by each party to the other, it is hereby agreed as follows:
CYMPO – FHWA

Contract Number: CYMPO-2020-03

1. Services.
a.

The Consultant shall provide the following services to CYMPO: This description is subject

to update based upon proposals received under the Notice of Request for Proposals for Regional Adaptive
Signal Control Technology (ASCT) Assessment of Need, Benefit and Implementation Plan - 2020, [to create
a planning document for three (3) regional roadways in the CYMPO region to address signal timings,
equipment needs, and the resulting implementation and deployment plan for a system of adaptive traffic
signal technology or alternative improvements along State Route (SR) 69 between SR 89 and Fain Road,
Willow Creek Road/Miller Valley Road/Grove Avenue between Gurley Street and the Deep Well Ranch
Roundabout on SR 89, and Glassford Hill Road between SR 69 and SR 89A pursuant to the Notice of
Request for Proposals for Regional Adaptive Signal Control Technology (ASCT) Assessment of Need,
Benefit And Implementation Plan 2020.]
The Summary of Fees from such Proposal are included as a part of Exhibit “A.” Consultant shall also
perform all subordinate tasks and provide deliverables not specifically referenced in Exhibit “A,” but
necessary to the full and effective performance of the tasks specifically referenced.
b.

The Consultant shall provide sufficient qualified personnel to perform any and all

services as required herein, including but not limited to inspections and preparation of reports, as
required by this Agreement and as reasonably requested by the CYMPO.
c.

All services identified in this Section 1 above are hereinafter known as the “Work” and

shall be completed to the satisfaction of the CYMPO and shall be performed in compliance with the
Consultant's project Schedule set forth in the attached Exhibit "A.”
2. Consultant’s Compensation.
a. CYMPO shall pay to Consultant the “Total Contract Amount” not to exceed $_____ for all
fees and costs for the complete performance of all services and for providing all deliverables
set forth in in Exhibit "A.”
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b. Payment shall be made by CYMPO to the Consultant for the services provided based upon
the Budget provided in Exhibit “A,” including the time and charges therein but, subject to
Consultant’s progress in completing, pursuant to the Exhibit “A” Schedule, of each of the
following “Tasks” as outlined in the Budget set forth in Exhibit A hereto.
c. The Total Contract Amount includes payment for any and all services to be rendered and
materials supplied by the Consultant and any sub-Contractors, which the Consultant may
employ for this Contract. It is expressly agreed by and between the parties that the
Consultant is solely responsible for any and all payment to such any other Sub-contractors
retained by the Consultant and any and all costs incurred by Consultant and Sub-consultant
for the work.
d. The Consultant shall bill CYMPO on or before the last day of each month for the fees and
costs claimed due the Consultant from the prior billing date cutoff through the 25th day of the
month of the billing. The invoice will be based upon Exhibit A for work completed for each
itemized task pursuant to Scope of Work; Budget and Schedules provided in Exhibit A during
the billing period. CYMPO shall pay the approved amount of such invoices within thirty (30)
days of the date of their receipt. CYMPO will give Consultant notice within such thirty (30)
days of the basis for disapproval of any portion of an invoice not paid. Payment of an invoice
or amount therein shall not act as a waiver to thereafter object to the invoice charges,
services, costs or materials provided in or under such invoice or any later invoice.
e. Receipt of payment of the total amount provided for under Section 10 (A) shall not relieve
Consultant of its obligation to complete the performance of all those services specified in
Exhibit “A” hereto. Should CYMPO request in writing additional services beyond that
required by specified Sections 1.a. through 1.c. above and Exhibit “A,” then (i) Consultant
shall charge and CYMPO shall pay Consultant in accordance with the unit prices for services
set forth in Exhibit “A” plus actual costs or (ii) if unit prices do not apply, Consultant and
CYMPO shall negotiate a reasonable charge for such services and, if the parties cannot agree,
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then the amount to be charged will be subject to the resolution process provided in this
Contract.
f.

Prior to the final payment to the Consultant, the CYMPO shall deduct therefrom any and all
unpaid privilege, license and other taxes, fees and any and all other unpaid monies due to
CYMPO from the Consultant, and shall apply those monies to the appropriate accounts.
Consultant shall provide to CYMPO any information necessary to determine the total
amount(s) due.

3. Changes in Work:
a. CYMPO, without invalidating the Contract, may order extra work, make changes by altering,
or deleting any portion of the work as specified herein, or as deemed necessary or desirable
by the Administrator, who shall be an employee of CYMPO. All such work shall be
performed under the conditions of this Agreement except that any claim for extension of time
and additional cost caused thereby shall be made at the time of ordering such change or extra
work. Extra work shall be that work not referenced in Section 1.a. – 1.c. above, as further
detailed in Exhibit “A.” No extra work or change shall be made unless in pursuance of a
written order by the Administrator and no claim for an addition to the Total Contract Amount
of the Contract shall be valid unless so ordered. All applicable provisions of this Agreement,
including attachments hereto, shall govern extra work.
b. Christopher Bridges, CYMPO Administrator, is designated by CYMPO as Project Manager
for this Agreement. CYMPO may designate another person as Project Manager by notice
given pursuant to this Agreement.
c. In giving instructions, the Project Manager shall have authority to make minor changes in the
work, not involving extra cost, and always consistent with the purposes of the work. There
shall be no charge for such minor changes.
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d. Payment for any change ordered by the Project Manager, other than a minor change, for
which no basis of payment is provided for herein, shall be subject to agreement prior to said
work being performed but such agreement shall, to the extent possible, be consistent with the
unit prices set forth in Consultant’s Proposal.
e. Adjustments to price and/or Contract Time that are agreed upon shall be incorporated in the
written order issued by the Project Manager, which shall be written to indicate acceptance on
the part of the Consultant as evidenced by its signature. In the event prices cannot be agreed
upon, the CYMPO reserves the right to terminate the Contract as it applies to the items in
question and make such arrangements, as it may deem necessary to complete the work.
CYMPO may direct the Consultant to proceed with the items in question to be reimbursed
pursuant to the unit prices in the Consultant fee proposal.
f.

If the Consultant claims that any instructions involve extra cost under this Contract, it shall
give the Project Manager written notice thereof within forty-eight (48) hours after the receipt
of such instructions, and in any event before proceeding to execute the work. No such claim
shall be valid unless so made. The Consultant shall do such extra work therefore upon receipt
of an accepted Contract Amendment or other written order of the Project Manager and in the
absence of such Contract Amendment or other written order of the Project Manager, the
Consultant shall not be entitled to payment for such extra work. In no case shall work be
undertaken without written notice from the Project Manager to proceed with the work. The
Project Manager and the CYMPO Executive Board must approve all Contract Amendments.

3.1 Changes in Scheduling
a.

The CYMPO Administrator is authorized to execute an administrative extension of up to

3 months upon written agreement of both Parties. Any extension exceeding 3 months must be approved
the CYMPO Executive Board. No extension of work or change shall be made unless in pursuance of a
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written order by the Administrator and no claim for an addition to the Total Contract Amount of the
Contract shall be valid unless so ordered.
4. Contract Documents. It is agreed by and between the Parties that this Agreement includes the terms
and provisions of the Addendum “A” attached hereto, and that the terms thereof shall be binding
between the parties (the “Contract Documents”). This Agreement documents will be interpreted in a
complementary manner as one document but in event of an inconsistency or conflict, the documents
shall take priority in the following order: (1) this Agreement and Addendum “A” and (2) Exhibit A.
5. Termination for Default or Convenience.
a. Termination for Default.
CYMPO may terminate this Contract for default under the following circumstances:
1.

Consultant’s failure to perform the services as detailed herein and in any modifications to

this Contract.
2.

Consultant’s failure to complete this Contract within the timeframe specified herein and

in any modifications to this Contract.
3.

Consultant’s failure to comply with any of the material terms of this Contract.

If CYMPO contemplates termination under the provisions of Subsections a.1., a.2., or a.3. above,
the Department shall issue a written notice of default describing the deficiency. The Consultant shall
have ten (10) business days to cure such deficiency. In the event the Consultant does not cure such
deficiency, CYMPO may terminate the Contract without further consideration by issuing a Notice of
Termination for Default and may recover compensation for damages.
If, after the Notice of Termination for Default has been issued, it is determined that the
Consultant was not in default or the termination for default was otherwise improper, the termination
shall be deemed to have been a Termination for Convenience.
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b.

Termination for Convenience.

CYMPO may terminate the Contract for convenience, in whole or in part, when, for any reason,
CYMPO determines that such termination is in its best interest. The Contract termination is effected
by notifying the Consultant, in writing, specifying that all or a portion of the Contract is terminated
for convenience and the termination effective date. The Consultant shall be compensated only for
work satisfactorily completed prior to the termination of the Contract. The Consultant is not entitled
to loss or profit beyond the unit prices applicable to work satisfactorily completed. The amount due
to the Consultant is determined by CYMPO based upon the terms of the Contract.
In the event of termination for convenience, CYMPO shall be liable to the Consultant only for
Consultant’s work performed prior to termination.
c.

CYMPO’s Right to Proceed with Work.

In the event this Contract is terminated, CYMPO shall have the option of completing the Contract
or entering into an agreement with another party to complete services outlined in the Contract.
6. A.R.S. §38-511. The parties are aware of the terms of A.R.S. §38-511 and that, by this reference, the
provisions of said statute are incorporated herein to the full extent of their applicability to this
Professional Services Agreement
7. Independent Contractor, No Agency. It is expressly agreed and understood by and between the
parties that the Consultant is an independent Contractor, and the Consultant: shall not become a
CYMPO employee; is not entitled to payment, compensation or fringe benefits as an employee of
CYMPO; is solely responsible for payment of any and all income taxes, FICA, withholding,
unemployment insurance, or other taxes due and owing any governmental entity whatsoever as a
result of this Agreement; will conduct itself in a manner consistent with its status as an independent
contractor; and will not hold itself out nor claim to be an officer or employee of the CYMPO.
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Consultant is not an agent of CYMPO and has no authority to commit CYMPO or its assets to any
obligation whatsoever.
8. Non-Assignment. CYMPO is relying on Consultant’s expertise and the expertise and qualifications
of Key Personnel identified in Exhibit B hereto. This Agreement is non-assignable by the Consultant
and its continuation is contingent upon such persons remaining personally involved in and actively
contributing to Consultant’s performance under this Agreement or CYMPO consenting to a change in
personnel, which consent may be withheld in CYMPO’s sole discretion. However, the Consultant
may subcontract for services and/or materials with CYMPO’s consent, which will not be intentionally
withheld or delayed, provided such subcontractor adheres to all applicable ADOT and Federal
requirements and Sub-consultant executes all documents required by this Agreement, and all
applicable Federal and State laws, regulations and orders.
9. Work Product.
a. Copyright. All work product of the Consultant for this Project are instruments of service for this
Project only and shall be and remain the property of CYMPO whether the Project is completed or not.
Any copyright or patent on any of Consultant’s work product for this Project shall belong to
CYMPO. Notwithstanding the foregoing, reports, data, maps, studies, and reporting provided to
ADOT or the Federal Government including U.S. DOT and the Federal Transit Administration shall
be subject to irrevocable, royalty free, non-exclusive full and unfettered use, publication and
republication by such entities/agencies. All plans, drawings, specifications, data maps, studies and
other information, including all copies thereof, furnished by CYMPO shall remain the property of
CYMPO. They are not to be used on other work, and, with the exception of this Agreement, are to be
returned to CYMPO on request or at the completion of the work.
b. Patent. Contractor and Subcontractors are subject to the provisions of 37 CFR part 401 governing
patents and inventions and must include the standard patent rights clause at 37 CFR 401.14,
incorporated herein as “Addendum A” [except for §401.14(g)]. The Contractor will retain all rights
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provided for the State in this clause, and the State will not, as part of the consideration for awarding
the subgrant or contract, obtain rights in the subgrantee’s or Contractor’s subject inventions.
10. Indemnification.
a. The Consultant hereby agrees to indemnify and hold harmless CYMPO and its respective
directors, officers, officials, employees and agents for, from and against any and all claims, liabilities,
expenses, losses, damages or lawsuits as a result of the Consultant’s negligent acts, errors, or
omissions, pursuant to this Agreement, except to the extent said claims, liabilities, expenses or
lawsuits arise by the negligent acts or omissions of CYMPO or its agents or employees. The
Consultant further releases and discharges CYMPO, its departments and divisions, its agents and
employees, and any and all persons legally responsible for the acts or omissions of CYMPO, from
any and all claims which the Consultant has or may have against CYMPO, its agents or employees,
arising out of or in any way connected with the Consultant’s activities under this Agreement, other
than those acts which occur due solely to the negligence or willful acts of CYMPO, its employees or
agents.
b. In addition, Contractor and subcontractors, if any, shall indemnify, defend, save and hold
harmless the State of Arizona, any jurisdiction or agency issuing any permits for any work arising out
of this Agreement, and their respective directors, officers, officials, agents, and employees
(hereinafter referred to as “Indemnitee”) from and against any and all claims, actions, liabilities,
damages, losses, or expenses (including court costs, attorneys’ fees, and costs of claim processing,
investigation and litigation) (hereinafter referred to as “Claims”) for bodily injury or personal injury
(including death), or loss or damage to tangible or intangible property caused, or alleged to be caused,
in whole or in part, by the negligent or willful acts or omissions of the MPO’s contractor or any of the
directors, officers, agents, or employees or subcontractors of such contractor. This indemnity includes
any claim or amount arising out of or recovered under the Workers’ Compensation Law or arising out
of the failure of such contractor to conform to any federal, state or local law, statute, ordinance, rule,
Contract Number: CYMPO-2020-03

Professional Services Agreement
9 of 29

regulation or court decree. It is the specific intention of the parties that the Indemnitee shall, in all
instances, except for Claims arising solely from the negligent or willful acts or omissions of the
Indemnitee, be indemnified by such contractor from and against any and all claims. It is agreed that
Contractor will be responsible for primary loss investigation, defense, and judgment costs where this
indemnification is applicable.
11. Insurance Requirements:
a. The Consultant shall obtain and maintain in effect during the term of, and until final
acceptance of all work under this Agreement a policy or policies of liability insurance with
limits of $1,000,000. Liability insurance shall provide the following coverage:
1. Commercial General Liability (“explosion, collapse, and underground”, and
“products/completed operations” coverage may be excluded.)
2. Errors and Omissions (professional malpractice)
3. Automobile Liability.
b. CYMPO and Consultant waive all rights against each other and their directors, officers,
partners, commissioners, officials, agents, sub-Consultants and employees for damages
covered by property insurance during and after completion of the Services.
c. All insurance required pursuant to this Agreement must be written by an insurance company
authorized to do business in the State of Arizona, to be evidenced by a Certificate of
Authority as defined in ARS Section 20-217, a copy of which certificate is to be attached to
each applicable bond or binder.
d. Prior to commencing work under this Agreement, the Consultant shall provide CYMPO with
evidence that it is either a “self-insured employer” or a “carrier insured employer” for
Workers’ Compensation as required by ARS 23-901 et seq., or that it employs no persons
subject to the requirement for such coverage.
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Consultant’s insurance shall be primary insurance with respect to CYMPO, and any insurance
maintained by CYMPO shall not contribute to it. The insurance policies shall contain a waiver of
transfer rights of recovery (subrogation) against CYMPO, its agents, officers, officials and employees
for any claims arising out of the Consultant’s acts, errors, mistakes, omissions, work or service. The
insurance policies may provide coverage that contains deductibles or self-insured retentions. Such
deductible and/or self-insured retentions shall not be applicable with respect to the coverage provided
to CYMPO under such policies. The Consultant shall be solely responsible for the deductible and/or
self-insured retention. CYMPO reserves the right to request and to receive, within ten (10) working
days, certified copies of any or all of the herein required insurance policies and/or endorsements.
CYMPO shall not be obligated, however, to review same or to advise the Consultant of any
deficiencies in such policies and endorsements, and such receipt shall not relieve the Consultant from
or be deemed a waiver of CYMPO’s right to insist on strict fulfillment of the Consultant’s obligations
under this Agreement. The insurance policies, except Workers’ Compensation and Professional
Liability, required by this Agreement, shall name CYMPO’S agents, officers, officials, and
employees as additional insured. Prior to commencing any services under this Agreement, the
Consultant shall furnish CYMPO with certificates of insurance, or formal endorsements as required
by this Agreement, as evidence that policies providing the required coverage, conditions and limits
required by this Agreement are in full force and effect. In the event any insurance policy required by
this Agreement is written on a “claims made” basis, coverage shall extend for two years past
completion and acceptance of the Consultant’s services and as evidenced by annual certificates of
insurance. If a policy does expire during the term of this Agreement, a renewal certificate must be
sent to CYMPO fifteen (15) days prior to the expiration date. Insurance required herein shall not
expire, be canceled, or materially changed without thirty (30) days prior written notice to CYMPO.
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12. Debarment.
a.

By signature on this Agreement, the Consultant certifies its compliance, and the

compliance of its Subconsultants or subcontractors, present or future, by stating that any person
associated therewith in the capacity of owner, partner, director, officer, principal investor, project
director, manager, auditor, or any position of authority involving federal funds: (i) is not currently
under suspension, debarment, voluntary exclusion, or determination of ineligibility by any Federal
Agency; (ii) does not have a proposed debarment pending; (iii) Has not been suspended, debarred,
voluntarily excluded or determined ineligible by any Federal Agency within the past three (3) years;
and (iv) has not been indicted, convicted, or had a civil judgment rendered against the firm by a court
of competent jurisdiction in any matter involving fraud or official misconduct within the past three (3)
years as specified by Code of Federal Regulations 49 CFR paragraph 29.305(a).
b.

Where the Consultant or its Subconsultant is unable to certify to the statement in Section

a.1. above, the Consultant or its Subconsultant shall be declared ineligible to enter into this
Agreement or participate in the project.
c.

Where the Consultant or its Subconsultant is unable to certify to any of the statements as

listed in Sections a.2., a.3., or a.4. above, the Consultant or its Subconsultant shall submit a written
explanation to the Department. The certification or explanation shall be considered in connection
with CYMPO’s determination whether to enter into or continue this Agreement.
d.

The Consultant shall provide immediate written notice to the Department if, at any time,

the Consultant or its Subconsultant, learn that its Debarment and Suspension certification has become
erroneous by reason of changed circumstances.
13. Rights of Review. As required by 2 CFR 200.336, ADOT, FHWA, and FTA shall have the right to
access and review the work (and approval or concurrence as appropriate), including, but not limited
to: the Unified Planning Work Program (UPWP), the Metropolitan Transportation Improvement
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Program (MTIP), the Regional Transportation Plan, all technical reports, the annual report, and all
planning data prepared by the CYMPO. If ADOT, FHWA, and/or FTA finds that the work performed
fails to comply with any requirement (e.g., work elements or tasks are not conducted in accordance
with approved Work Programs, or work elements or tasks are found to be inconsistent with federal or
state regulations or guidelines, or products/services were incorrectly procured), ADOT, FHWA,
and/or FTA may use the enforcement actions contained in 2 CFR 200.338 to remedy the situation and
any other appropriate remedies available at law.
14. Record Retention. Contractor shall retain sufficient records demonstrating its compliance with the
terms of this Agreement for a period of at least six (6) years from the date the completion of work and
shall allow ADOT, FHWA, and FTA or their designees, access to such records upon request.
15. Procurement, Fixed Assets, Travel. In addition to other clauses required throughout this Agreement
or by State law. The following apply to this Agreement and include the applicable contract
provisions in every third-party contract / purchase order using federal funding summarized (but not
limited to) the following:
a. The requirements in 2 CFR 200.326,
b. The requirements in 2 CFR 200 Appendix II,
c. FHWA funded procurements/contracts located at:
www.fhwa.dot.gov/programadmin/contracts/core02.cfm and
www.fhwa.dot.gov/construction/cqit/form1273.cfm and
http://www.fhwa.dot.gov/construction/contracts/provisions.cfm, as revised from time to time.
d. Any requirements established by a particular funding type, program, or in funding agency
guidelines.
e. Provisions for Prompt Payment deadlines. The funding in this Agreement includes
reimbursement of expenditures necessary to accomplish the work program. CYMPO does not rely
on receipt of funds from ADOT before paying vendors/contractors/consultants.
f.

The requirements in 23 CFR 420.121 (i).
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g.

All travel under this Agreement must comply with the State policies for Travel. Only

actual expenses are reimbursable, within maximum reimbursement limits as described and established
by the rates for travel: A.R.S. 38-621 through 38-627, Reimbursement for Expenses; State of Arizona
Accounting Manual (SAAM), Section 50.65, Vendor Travel, Section 50.95 Reimbursement Rates
available at https://gao.az.gov/publications/saam. Travel costs paid to vendors or other non- ADOTemployees must always be supported by appropriate documentation and in the case of rental vehicles,
the ADOT approved justification form.
16. Multiple Years. When an agreement is written for multiple years and each year’s funding is not
specified in the written agreement, a two party document (amendment or signed acknowledgement)
must be executed by the CYMPO and its consultant that specifies the next fiscal year’s funding
approval upon availability of funds.
17. USDOT Disclaimer. In addition, in accordance with 23 CFR 420.117(e), the following disclaimer
applies to this Agreement and shall appear on any report, or study produced pursuant hereto:
“This report was funded in part through grant[s] from the Federal Highway Administration
and/or Federal Transit Administration, U.S. Department of Transportation. The contents of
this report reflect the views and opinions of the author(s) who is responsible for the facts and
accuracy of the data presented herein. The contents do not necessarily state or reflect the
official views or policies of the U.S. Department of Transportation, the Arizona Department of
Transportation, or any other State or Federal Agency. This report does not constitute a
standard specification or regulation”.
18. Incorporation of Federal Terms and Compliance. All contractual provisions required by the U.S.
Department of Transportation are hereby incorporated by reference. All applicable clauses shown in
the FTA Master Agreement apply to each Project funded by FTA. Any requirements of the
Stewardship Agreement with FHWA apply to each Project funded by FHWA. These provisions apply
to Contractor and shall be incorporated in any, sub-contractor, or lower-tier agreement for which
funds from this Agreement shall be used for payment.

Contract Number: CYMPO-2020-03

Professional Services Agreement
14 of 29

19. Due Care. Consultant shall exercise the same degree of care, skill and diligence in the performance of
the Services as is ordinarily possessed and exercised by a professional under similar circumstances.
20. Title VI of the Civil Rights Act of 1964. CONTRACTOR HEREBY AGREES THAT as a condition
to receiving any Federal financial assistance provided by the U.S. Department of Transportation it
will comply with Title VI of the Civil Rights Act of 1964, as amended, 78 Stat. 252, 42 U.S.C.
2000d-42 U.S.C. 2000d-4 (hereinafter referred to as the Act), the Civil Rights Restoration Act of
1987 (Public Law 100.259) and all requirements imposed by or pursuant to Title 49, Code of Federal
Regulations, Department of Transportation, Subtitle A, Office of the Secretary, Part 21,
Nondiscrimination in Federally-Assisted Programs of the U.S. Department of TransportationEffectuation of Title VI of the Civil Rights Act of 1964 (hereinafter referred to as the Regulations)
and other pertinent directives, to the end that in accordance with the Act, Regulations, and other
pertinent directives, no person in the United States shall, on the grounds of race, color, national
origin, be excluded from participation in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity for which the Recipient receives Federal financial
assistance from the U.S. Department of Transportation, including the Federal Transit Administration
(FTA), Federal Highway Administration (FHWA) and HEREBY GIVES ASSURANCE THAT it
will promptly take any measures necessary to effectuate this agreement. This assurance is required by
subsection 21.7(a)(1) of the Regulations. The Contractor shall also incorporate and comply with the
terms and conditions established in Section 21 Appendixes A and E.
Title VI/Non-Discrimination Assurances: This Agreement is subject to the provisions of Title VI of
the Civil Rights Act and the Contractor is herein notified of such. Additionally, the Contractor shall
include the following information in each of its agreements/contracts associated with this Agreement.
The Arizona Department of Transportation, in accordance with the
provisions of Title VI of the Civil Rights Act of 1964 (78 Stat. 252.42
U.S.C. §§ 2000d-4) and the Regulations, hereby notifies all bidders
that it will affirmatively ensure that any contract entered into
pursuant to this advertisement, disadvantaged business enterprises
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will be afforded full and fair opportunity to submit bids in response
to this invitation and will not be discriminated against on the grounds
of race, color, or national origin in consideration for an award."
21. This Agreement is subject to the following Appendix A and E.

APPENDIX A – GENERAL COMPLIANCE
During the performance of this contract, the contractor, for itself, its assignees, and successors in
interest (hereinafter referred to as the "contractor") agrees as follows:
Compliance with Regulations: The contractor (hereinafter includes consultants) will comply
with the Acts and the Regulations relative to Non-discrimination in Federally-assisted programs of
the U.S. Department of Transportation, Federal Highway Administration, as they may be amended
from time to time, which are herein incorporated by reference and made a part of this contract.
1.

Non-discrimination: The contractor, with regard to the work performance by it during the
contract, will not discriminate on the grounds of race, color, or national origin in the selection and
retention of subcontractors, including procurements of materials and leases of equipment. The
contractor will not participate directly or indirectly in the discrimination prohibited by the Acts and
the Regulations, including employment practices when the contract covers any activity, project, or
program.
2.

Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all
solicitations, either by competitive bidding, or negotiation made by the contractor for work to be
performed under a subcontract, including procurements of materials, or leases of equipment, each
potential subcontractor or supplier will be notified by the contractor of the contractor's obligations
under this contract and the Acts and Regulations relative to Non-discrimination on the grounds of
race, color, or national origin.
3.

Information and Reports: The contractor will provide all information and reports required by
the Acts, the Regulations, and directives issued pursuant thereto and will permit access to its books,
records, accounts, other sources of information, and its facilities as may be determined by the
Recipient or the Federal Highway Administration to be pertinent to ascertain compliance with such
Acts, Regulations, and instructions. Where any information required of a contractor is in the exclusive
possession of another who fails or refuses to furnish the information, the contractor will so certify to
the Recipient or the Federal Highway Administration, as appropriate, and will set forth what efforts it
has made to obtain the information.
4.

Sanctions for Noncompliance: In the event of a contractor's noncompliance with the Nondiscrimination provisions of this contract, the Recipient will impose such contract sanctions as it or
the Federal Highway Administration ,may determine to be appropriate, including, but not limited to:
5.

a.
b.

withholding payments to the contractor under the contract until the contractor complies; and/or
cancelling, terminating, or suspending a contract, in whole or in part.
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Incorporation of Provisions: The contractor will include the provisions of paragraphs one
through six in every subcontract, including procurements of materials and leases of equipment, unless
exempt by the Acts, the Regulations and directives issued pursuant thereto. The contractor will take
action with request to any subcontract or procurement as the Recipient or the Federal Highway
Administration may direct as a means of enforcing such provisions including sanctions for
noncompliance. Provided, that if the contractor becomes involved in, or is threatened with
litigation by a subcontractor or supplier because of such direction, the contractor may request the
Recipient to enter into any litigation to protect the interests of the Recipient. In addition, the
contractor may request the United States to enter into the litigation to protect the interests of the
United States.
6.

APPENDIX E – NON-DISCRIMINATION
During the performance of this contract, the Contractor, for itself, its assignees, and successors in
interest agrees to comply with the following non-discrimination statutes and authorities; including
but not limited to:
Pertinent Non-Discrimination Authorities:
•
•
•
•
•
•
•

•

•
•

•

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits
discrimination on the basis of race, color, national origin): and 49 CFR Part 21.
The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 U.S.C.
§ 4601), (prohibits unfair treatment of persons displaced or whose property has been acquired
because of Federal or Federal-aid programs and projects);
Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the
basis of sex);
Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, (prohibits
discrimination on the basis of disability); and 49 CFR Part 27;
The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits
discrimination on the basis of age);
Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended,
(prohibits discrimination based on race, creed, color, national origin, or sex);
The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and
Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms "programs
or activities" to include all of the programs or activities of the Federal-aid recipients, sub-recipients
and contractors, whether such programs or activities are Federally funded or not);
Titles II and III of the Americans with Disabilities Act, which prohibit discrimination on the basis
of disability in the operation of public entities, public and private transportation systems, places of
public accommodation, and certain testing entities (42 U.S.C. §§ 12131-12189) as implemented by
Department of Transportation regulations at 49 C.F.R. parts 37 and 38;
The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex);
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low- Income Populations, which ensures discrimination against minority
populations by discouraging programs, policies, and activities with disproportionately high and
adverse human health or environmental effects on minority and low-income populations;
Executive Order 13166, Improving Access to Services for Persons with Limited English
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•

Proficiency, and resulting agency guidance, national origin discrimination includes discrimination
because of limited English proficiency (LEP). To ensure compliance with Title VI, you must take
reasonable steps to ensure that LEP persons have meaningful access to your programs (70 Fed.
Reg. at 74087 to 74100);
Title IX of the Education Amendments of 1972, as amended, which prohibits you from
discriminating because of sex in education programs or activities (20 U.S.C. 1687 et seq).

22. Third Parties. CYMPO and Consultant are the only Parties to this Agreement, there are no third party
beneficiaries to this Agreement except for ADOT as regards indemnification provisions and the right
of ADOT and the Federal Government and its agencies and departments including the Federal Highway
Administration and the Federal Transit Administration and its various agencies, administrations, or
divisions to receive and review books, records, data and reports and to conduct such investigations as
may be appropriate under applicable law and this Agreement.
23. Funding and Compliance. CYMPO and Consultant acknowledge that funding to pay Consultant is
being provided through ADOT and includes federal funds through the Federal-Aid Highway Program.
The Parties acknowledge that this Agreement and performance hereunder must comply with all
applicable provisions of Federal and State Law and that it will be so interpreted. Consultant is
knowledgeable regarding such requirements and specifically agrees to comply with all applicable
Federal and State statutes, laws, rules, regulations, ordinances and orders regarding this Agreement and
Consultant’s performance hereunder.
24. Energy Conservation and Environmental Protection.
a. The Contractor is required to comply with mandatory standards and policies, as applicable relating
to energy efficiency which are contained in the State Energy Conservation Plan issued by the State of
Arizona in compliance with the Energy Policy and Conservation Act (P.L. 94-165).
b. The Contractor is required to comply with all applicable standards, orders or requirements issued
under Section 306 of the Clean Air Act (42 U.S.C. 1857 (h), Section 508 of the Clean Water Act (33
U.S.C. 1368), Executive Order 11738 and Environmental Protection Agency regulations (40 CFR Part
15) which prohibit the use under non-exempt Federal contracts, grant or loans of facilities included on
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the EPA List of Violating Facilities. Violations shall be reported to FHWA, FTA, and to the U.S.E.P.A.
Assistant Administrator Enforcement (EN-329).
25. Notices. All notices, requests and demands (notice) to be given by either Party to the other must be
in writing, and shall be deemed given when personally delivered or mailed first class by prepaid
postage and emailed, and shall be deemed received the day they are so delivered or three (3) days
after being so mailed by certified mail or the 2nd business day after being mailed first class and being
emailed as follows:
CYMPO:
Attn: Christopher Bridges
Administrator
1971 Commerce Center Cir. Ste. E
Prescott, AZ 86301

Consultant:

Email: Christopher.Bridges@yavapai.us

Email:

A Party may change the person to receive notice and/or the address upon ten (10) days written notice of the
change.
26.

Disadvantaged Business Enterprises (DBE)
a) ADOT DBE Program Contractor must comply with ADOT DBE Plan and may not have a

plan independent from ADOT.
The ADOT DBE Program Plan and LPA/SUBRECIPIENT DBE Guidelines are located online at
http://www.azdot.gov/business/business-engagement-and-compliance and are herein incorporated by
reference.
b) Non-Discrimination
The SUBRECIPIENT will not exclude any person from participation in, deny any person the
benefits of, or otherwise discriminate against anyone in connection with the award and performance of
any contract covered by 49 CFR Part 26 on the basis of race, color, sex, national origin, age, or disability.
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In compliance with the ADOT DBE Program Plan, the SUBRECIPIENT/SUBGRANTEE shall not,
directly or through contractual or other arrangements, use criteria or methods of administration that have
the effect of defeating or substantially impairing accomplishment of the objectives of the DBE program.
The SUBRECIPIENT will not exclude any person from participation in, deny any person the
benefits of, or otherwise discriminate against anyone in connection with the award and performance of
any contract covered by 49 CFR Part 26 on the basis of race, color, sex, national origin, age, or disability.
More specifically, Contractor agrees as follows: This Agreement is subject to the DBE requirements set
forth herein.
Failure by the contractor to carry out these requirements represents a material breach of this
contract, which may result in the termination of this contract or such other remedy as the Grantee, with the
Department’s concurrence, deems appropriate, which may include, but is not limited to: Withholding
payments; Assessing sanctions; Liquidated damages; and/or Disqualifying the contractor from future
bidding on the grounds of being non- responsible.
Subcontract Payment Reporting in the DBE system:
c) Data Collection/Reporting
The Arizona Department of Transportation (the Department) is required to collect data on DBE and nonDBE participation, including lower tier subcontracts, to report to FTA on Federal-aid projects. The
contractor is notified that such record keeping is required by the Department for tracking DBE
participation on both race neutral and race conscious projects (i.e. projects with and without DBE goals).
The contractor shall respond to Subrecipient payment audits reported each month electronically through
the Department’s web-based payment tracking system (https://adot.dbesystem.com), reporting its
payments to all DBEs and non-DBE subcontractors working on the project. In addition, the contractor
shall require that all DBE and non-DBE subcontractors, shall also respond to its audits and report lowertier subcontractor payments in the same manner.
If, by the DBE system audit deadline, the contractor has not submitted the required report for work
Contract Number: CYMPO-2020-03

Professional Services Agreement
20 of 29

performed during the preceding month, or the submitted report failed to include all amounts earned by
and paid to all DBEs and non-DBEs, including all lower-tier DBE and non-DBE subcontractors, the
Project Manager will work with the ADOT MPD Program Manager to determine if sanctions should be
assessed. These liquidated damages shall be in addition to all other reductions or liquidated damages
provided for elsewhere in the contract.
The contractor shall include these provisions in all of its subcontracts, and ensure that its subcontractors
include these provisions in any lower-tier subcontracts.
Any language provided in this Agreement DBE Section supersedes language provided by ProcurementPro
for FTA-funded contracting requirements.
27. DBE Goal/Commitment and Documentation.
i.

A DBE goal of 0.00% has been established on this Contract.

All references to a requirement to adhere to or meeting a goal or commitment regarding DBEs
will be interpreted as Consultant using reasonable “good faith efforts” to the goals set forth above and
any representations made to utilize certified DBE’s as indicated in any proposal or response previously
submitted by Contractor in response to CYMPO’s Notice of Request for Proposals or Notice of Request
for Qualifications for the Project.
ii.

The Contractor is required to adhere to any commitments made to utilize certified

DBEs as are referenced above and as set forth in any proposal, contract, and/or the Contractor or
Subcontractor DBE Affidavits submitted, or subsequently agreed to during negotiations.
iii.

The Contractor is also required to utilize DBEs at or above the DBE goal

established in this Contract if Contract Modifications increase the value of the Contract. If ADOT or
CYMPO determines that the Contractor has not met the DBE goal or has not made an adequate good faith
effort to meet the DBE goal as Contract Modifications increase the value of the contract, CYMPO
reserves the right to disapprove the Contract Modification negotiations with the firm.
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iv.

If a DBE goal has been established for this Contract, then Contractor will fill out,

execute and return the DBE Compliance form attached hereto.
28. Compliance with State and Federal Law.
a.

The Consultant shall comply with all applicable Federal, State laws, ordinances, rules,

regulations, executive orders and local ordinances, as they relate to the performance of work under this
Agreement, including Amendments, updates, additions, and changes to the same. Any provision
required by law to be inserted in this Agreement shall be deemed inserted, whether or not such
provision appears in this Agreement.
b.

Pursuant to Arizona Revised Statutes Section 41-4401, Contractor and its subcontractors

warrants their compliance with all federal immigration laws and regulations that relate to their
employees and their compliance with the E-verify requirements under Arizona Revised Statutes Section
23-214(A). A breach of the above-mentioned warranty by any Party or its subcontractors shall be
deemed a material breach of the Agreement and may result in the termination of the Agreement by the
non-breaching Parties. Each Party retains the legal right to randomly inspect the papers and records of
the other Parties’ or its subcontractors’ employees who work on the Agreement to ensure that the
Parties or its subcontractors are complying with the above-mentioned warranty.
c.

Contractor assures that it will comply with applicable provisions of the Americans with

Disabilities Act (ADA), (Public Law No. 101-336, 42 U.S.C. 12101-12213) and all applicable federal
regulations under the Act including 28 CFR parts 35-36, and applicable provisions of 49 CFR Parts 27,
37 and 38: Transportation for Individuals with Disabilities; Final Rule. The parties to this Agreement
shall comply with Executive Order Number 2009-09 issued by the Governor of the State of Arizona and
incorporated herein by reference regarding “Non- Discrimination”.
d.

Israel Boycott Not Permitted: Legislation has been enacted to prohibit the State from

contracting with companies currently engaged in a boycott of Israel. In the event this Agreement
provides $100,000.00 or more in compensation then, to ensure compliance with A.R.S. §35-393.01, the
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SUBRECIPIENT warrants that it is not engaged in a boycott of Israel as defined in A.R.S. 35-393 et
seq.
Note: In Jordahl v. Brnovich et al., Case No. 3:17-cv-08263 (D. Ariz.), the U.S. District Court
entered a preliminary injunction that enjoins the State from enforcing A.R.S. § 35-393.01(A) (the “AntiIsrael Boycott Provision”). That statute states that: “[a] public entity may not enter into a contract with a
company to acquire or dispose of services, supplies, information technology or construction unless the
contract includes a written certification that the company is not currently engaged in, and agrees for the
duration of the contract to not engage in, a boycott of Israel.” Unless and until the District Court’s
injunction in Jordahl is stayed or lifted, the Anti-Israel Boycott Provision (A.R.S. § 35-393.01(A)) is
unenforceable and the State will take no action to enforce it.
e.

No member, officer, or employee of the CYMPO either during his or her tenure or for

one year thereafter shall have any interests, direct or indirect, in this contract or the proceeds thereof.
f.

Pursuant to 2 CFR 1201.112, CYMPO and/or Contractor shall disclose in writing any

potential conflict of interest to ADOT, which shall inform the Federal Awarding Agency in accordance
with applicable Federal law. g.

Gratuities. Any person doing business with, or who may do

business with CYMPO under this Agreement may not make any offer of benefits, gifts, or favors to the
CYMPO employees. Failure on the part of the CONTRACTOR or CYMPO to adhere to this policy
may result in termination of this contract.
h.

Fraud and False Statements. The Consultant understands that the project which is the

subject of this Contract is financed in whole or in part by federal funds and that, if the undersigned, the
company that the Consultant represents, or any employee or agent thereof, knowingly makes any false
statement, representation, report or claim as to the character, quality, quantity, or cost of material used
or to be used, or quantity or quality work performed or to be performed, or makes any false statement or
representation of a material fact in any statement, certificate, or report, the Consultant and any company
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that the Consultant represents may be subject to prosecution under the provision of 18 USC §1001 and
§1020.
i.

The following clauses apply to contracts in excess of $150,000.00.
a).

Conflict and Dispute Resolution Process. This section shall apply to conflicts and

disputes relating to matters subject to this Agreement, or conflicts arising from the performance of this
Agreement. The parties shall, prior to filing any action, attempt to resolve any dispute or conflict within
forty-five (45) days of a determination of a dispute or conflict. However, this section shall not delay or
stop the Parties’ rights to terminate the Agreement. In addition, notwithstanding that a conflict or dispute
may be pending resolution, this section shall not delay or stop CYMPO from performing the following
actions pursuant to its rights under this Agreement: deny payments; disallow costs; deduct the value of
ineligible work from subsequent reimbursement requests, or’ offset for costs (including cost of cover for
work) caused or related to the breach.
(i) Initial Resolution: The affected parties to this Agreement shall, at a minimum, ensure
the attempted early resolution of conflicts relating to such matters. Early resolution shall be handled by
direct discussion between CYMPO – the Staff Director – Christopher Bridges and the Consultant’s
Project manager or equivalent identified in its Proposal and/or Exhibit A hereto. This consultation shall
occur within fifteen (15) days of the determination of a dispute.
(ii) Mediation: If not resolved, either Party may give notice to and the other Party shall
participate in a mediation prior to the filing of any action to enforce, determine or for breach of this
Agreement. The Parties shall attempt to agree on a mediator located in Yavapai County and, if they do
not agree, CYMPO may select one from Yavapai County so long as that mediator is experienced,
neutral and not a government employee nor otherwise a contractor for any government agency located
in Yavapai County. The mediator will be selected within ten (10) days of the notice and mediation will
be held to the extent reasonably practicable within thirty (30) days of the selection.
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(iii) Mediation Unsuccessful. If mediation is unsuccessful, then the Parties are free to
seek relief in Court, subject to the terms and limitations of the Agreement between the Parties,
including those regarding venue.
j.

Remedies. Violation or breach of Agreement terms by Consultant shall be grounds for

termination of the Agreement and/or to hold progress payments and/or for reduction of sums to be paid
for losses, costs and damages suffered due to the breach. Any losses, damages or costs incurred by
CYMPO arising from the termination of this Agreement shall be paid by Consultant, including costs
incurred in soliciting and new proposals and excess costs in having the work described herein done or
completed. This Agreement shall not be considered as specifying the exclusive remedy for any dispute,
but all remedies existing at law and in equity may be availed of by either party and shall be cumulative.
29. Miscellaneous Legal Provisions.
a.

This Agreement is the result of negotiations by and between the Parties who have

retained and had the ability to retain and consult with attorneys of their own choosing and the terms of
this Agreement, including any ambiguity in this Agreement, shall be construed neutrally and not for or
against any Party hereto.
b.

This Agreement shall be governed according to the laws of the State of Arizona.

c.

The Parties hereto expressly covenant and agree that in the event of a dispute arising

from this Agreement, each of the Parties hereto waives any right to a trial by jury. In the event of
litigation, the Parties hereby agree to submit to a trial before the Court. The Consultant further agrees
that this provision shall be contained in all subcontracts related to the project, which is the subject of
this Agreement.
d.

If there is any legal action or proceeding between CYMPO and the Consultant arising

from or based upon this Agreement, the unsuccessful Party to such action or proceeding shall pay to the
prevailing Party costs and expenses, including reasonable attorneys’ fees incurred by such prevailing
Party. The award of attorneys’ fee shall be made by the Court without a jury.
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e.

This Agreement represents an entire and integrated Agreement between CYMPO and the

Consultant and supersedes all prior negotiations, representations or agreements, either written or oral.
This Agreement may be amended only by written instrument signed by both CYMPO and the
Consultant. Written and signed amendments shall automatically become part of the Agreement, and
shall supersede any inconsistent provision herein; provided, however, that any apparent inconsistency
shall be resolved, if possible, by construing the provisions as mutually complementary and
supplementary.
f.

In the event any provision of this Agreement shall be held to be invalid and

unenforceable, the remaining provisions shall be valid and binding upon the Parties.
g.

None of the provisions of this Agreement shall be held to be waived or modified by

reason of any act or reliance whatsoever. No waiver of any term of this Agreement or right hereunder
shall be effective unless the waive is in a writing which is clear, unambiguous and executed by the
Party sought to be charged. The failure to enforce a term or provision of this Agreement shall not be a
waiver. One or more waivers by either Party of any term, condition or covenant shall not, unless
clearly stated, be a continuing waiver of such term, condition, or covenant. The failure to enforce the
breach of any covenant, term, or condition of this Agreement shall not be a waiver nor shall it be a
waiver of the right to enforce the same in the future.
h.

This Agreement is binding upon and inuring to the benefit of the Parties, their successors,

beneficiaries, and permitted assigns.
i.

The Parties hereto represent and warrant that the person executing this Agreement on

behalf of each Party has full power and authority to enter into this Agreement and the Parties are
authorized by law to engage in the cooperative action set forth herein.
j.

This Agreement is governed according to the laws of the State of Arizona. All cited statutes,

public law, executive orders, and policies cited in this Agreement are incorporated by reference as a
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part of this Agreement. It is the Consultant’s responsibility to ensure that any Agreement between
Consultant and its Subcontractors for use of grant funds shall incorporate all required provisions
contained herein.

30.

(a)

The following Addendums attached hereto are made a part hereof.
(i) Addendum “A” - Patents
(ii) Addendum “B” – FHWA – Contract Addendum regarding Form 1273

(b)

Documents/Certifications to be filled out and returned herewith.
(i) Debarment Certificate
(ii) DBE Registration and Confirmation and Affidavit to be located at:
https://apps.azdot.gov/files/beco/LPA-CONTRACT-COMPLIANCE/3206PS-DBEAffidavit-Summary-Consultant.pdf
(iii) Anti-Lobbying Certificate
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SIGNATURES PAGE

Dated this

day of

, 2020

CENTRAL YAVAPAI METROPOLITAN
PLANNING ORGANIZATION, a Nonprofit
Political Subdivision

Billie Orr
CYMPO Chair

ATTEST:

______________________________________
Allison McCarthy
CYMPO Accounting Specialist I
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APPROVED AS TO FORM:

Thomas P. Kack, Esq., on behalf of Musgrove
Drutz Kack & Flack, PC
Attorney for CYMPO
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Central Yavapai Metropolitan Planning Organization –

Regional Adaptive Signal Control Technology (ASCT)
Assessment of Need, Benefit and Implementation Plan - 2020
Proposal [as adjusted by allowed negotiations or changes] to be Attached
Exhibit “A”
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Addendum A – Standard Patent Rights
(a) Definitions
(1) Invention means any invention or discovery which is or may be patentable or
otherwise protectable under Title 35 of the United States Code, or any novel variety of
plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C.
2321et seq.).
(2) Subject invention means any invention of the contractor conceived or first actually
reduced to practice in the performance of work under this contract, provided that in the
case of a variety of plant, the date of determination (as defined in section 41(d) of
the Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also occur during the period
of contract performance.
(3) Practical Application means to manufacture in the case of a composition or product,
to practice in the case of a process or method, or to operate in the case of a machine or
system; and, in each case, under such conditions as to establish that the invention is being
utilized and that its benefits are, to the extent permitted by law or government
regulations, available to the public on reasonable terms.
(4) Made when used in relation to any invention means the conception or first actual
reduction to practice of such invention.
(5)Small Business Firm means a small business concern as defined at section 2 of Pub.
L. 85-536 (15 U.S.C. 632) and implementing regulations of the Administrator of
the Small Business Administration. For the purpose of this clause, the size standards for
small business concerns involved in government procurement and subcontracting at 13
CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.
(6)Nonprofit Organization means a university or other institution of higher education or
an organization of the type described in section 501(c)(3) of the Internal Revenue Code
of 1954 (26 U.S.C. 501(c) and exempt from taxation under section 501(a) of the Internal
Revenue Code (25 U.S.C. 501(a)) or any nonprofit scientific or educational organization
qualified under a state nonprofit organization statute.
(7) The term statutory period means the one-year period before the effective filing date
of a claimed invention during which exceptions to prior art exist per 35 U.S.C. 102(b) as
amended by the Leahy-Smith America Invents Act, Public Law 112-29.
(8) The term contractor means any person, small business firm or nonprofit organization,
or, as set forth in section 1, paragraph (b)(4) of Executive Order 12591, as amended, any
business firm regardless of size, which is a party to a funding agreement.
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(b) Allocation of Principal Rights
The Contractor may retain the entire right, title, and interest throughout the world to each subject
invention subject to the provisions of this clause and 35 U.S.C. 203. With respect to any subject
invention in which the Contractor retains title, the Federal government shall have a
nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or on
behalf of the United States the subject invention throughout the world.
(c) Invention Disclosure, Election of Title and Filing of Patent Application by Contractor
(1) The contractor will disclose each subject invention to the Federal Agency within two
months after the inventor discloses it in writing to contractor personnel responsible for
patent matters. The disclosure to the agency shall be in the form of a written report and
shall identify the contract under which the invention was made and the inventor(s). It
shall be sufficiently complete in technical detail to convey a clear understanding to the
extent known at the time of the disclosure, of the nature, purpose, operation, and the
physical, chemical, biological or electrical characteristics of the invention. The disclosure
shall also identify any publication, on sale or public use of the invention and whether a
manuscript describing the invention has been submitted for publication and, if so,
whether it has been accepted for publication at the time of disclosure. In addition, after
disclosure to the agency, the Contractor will promptly notify the agency of the
acceptance of any manuscript describing the invention for publication or of any on sale or
public use planned by the contractor.
(2) The contractor will elect in writing whether or not to retain title to any
such invention by notifying the Federal agency within two years of disclosure to
the Federal agency. However, in any case where a patent, a printed publication, public
use, sale, or other availability to the public has initiated the one year statutory
period wherein valid patent protection can still be obtained in the United States, the
period for election of title may be shortened by the agency to a date that is no more than
60 days prior to the end of the statutory period.
(3) The contractor will file its initial patent application on a subject invention to which it
elects to retain title within one year after election of title or, if earlier, prior to the end of
any statutory period wherein valid patent protection can be obtained in the United States
after a publication, on sale, or public use. If the contractor files a provisional application
as its initial patent application, it shall file a non-provisional application within 10 months
of the filing of the provisional application. The contractor will file patent applications in
additional countries or international patent offices within either ten months of the first
filed patent application or six months from the date permission is granted by the
Commissioner of Patents to file foreign patent applications where such filing has been
prohibited by a Secrecy Order.
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(4) For any subject invention with Federal agency and contractor co-inventors, where
the Federal agency employing such co-inventor determines that it would be in the
interest of the government, pursuant to 35 U.S.C. 207(a)(3), to file an initial patent
application on the subject invention, the Federal agency employing such co-inventor, at
its discretion and in consultation with the contractor, may file such application at its own
expense, provided that the contractor retains the ability to elect title pursuant to 35
U.S.C. 202(a).
(5) Requests for extension of the time for disclosure, election, and filing under
paragraphs (1), (2), and (3) of this clause may, at the discretion of the Federal agency, be
granted. When a contractor has requested an extension for filing a non-provisional
application after filing a provisional application, a one-year extension will be granted
unless the Federal agency notifies the contractor within 60 days of receiving the request.
(d) Conditions When the Government May Obtain Title
The contractor will convey to the Federal agency, upon written request, title to any subject
invention (1) If the contractor fails to disclose or elect title to the subject invention within the times
specified in paragraph (c) of this clause, or elects not to retain title.
(2) In those countries in which the contractor fails to file patent applications within the
times specified in paragraph (c) of this clause; provided, however, that if
the contractor has filed a patent application in a country after the times specified in
paragraph (c) of this clause, but prior to its receipt of the written request of the Federal
agency, the contractor shall continue to retain title in that country.
(3) In any country in which the contractor decides not to continue the prosecution of any
non-provisional patent application for, to pay a maintenance, annuity or renewal fee on,
or to defend in a reexamination or opposition proceeding on, a patent on a subject
invention.
(e) Minimum Rights to Contractor and Protection of the Contractor Right to File
(1) The contractor will retain a nonexclusive royalty-free license throughout the world in
each subject invention to which the Government obtains title, except if
the contractor fails to disclose the invention within the times specified in (c), above.
The contractor's license extends to its domestic subsidiary and affiliates, if any, within
the corporate structure of which the contractor is a party and includes the right to grant
sublicenses of the same scope to the extent the contractor was legally obligated to do so
at the time the contract was awarded. The license is transferable only with the approval
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of the Federal agency except when transferred to the successor of that party of
the contractor's business to which the invention pertains.
(2) The contractor's domestic license may be revoked or modified by the funding
Federal agency to the extent necessary to achieve expeditious practical application of
the subject invention pursuant to an application for an exclusive license submitted in
accordance with applicable provisions at 37 CFR part 404 and agency licensing
regulations (if any). This license will not be revoked in that field of use or the
geographical areas in which the contractor has achieved practical application and
continues to make the benefits of the invention reasonably accessible to the public. The
license in any foreign country may be revoked or modified at the discretion of
the funding Federal agency to the extent the contractor, its licensees, or the domestic
subsidiaries or affiliates have failed to achieve practical application in that foreign
country.
(3) Before revocation or modification of the license, the funding Federal agency will
furnish the contractor a written notice of its intention to revoke or modify the license, and
the contractor will be allowed thirty days (or such other time as may be authorized by
the funding Federal agency for good cause shown by the contractor) after the notice to
show cause why the license should not be revoked or modified. The contractor has the
right to appeal, in accordance with applicable regulations in 37 CFR part
404 and agency regulations (if any) concerning the licensing of Government-owned
inventions, any decision concerning the revocation or modification of the license.
(f) Contractor Action to Protect the Government's Interest
(1) The contractor agrees to execute or to have executed and promptly deliver to
the Federal agency all instruments necessary to (i) establish or confirm the rights the
Government has throughout the world in those subject inventions to which
the contractor elects to retain title, and (ii) convey title to the Federal agency when
requested under paragraph (d) above and to enable the government to obtain patent
protection throughout the world in that subject invention.
(2) The contractor agrees to require, by written agreement, its employees, other than
clerical and nontechnical employees, to disclose promptly in writing to personnel
identified as responsible for the administration of patent matters and in a format
suggested by the contractor each subject invention made under contract in order that
the contractor can comply with the disclosure provisions of paragraph (c) of this clause,
to assign to the contractor the entire right, title and interest in and to each subject
invention made under contract, and to execute all papers necessary to file patent
applications on subject inventions and to establish the government's rights in the subject
inventions. This disclosure format should require, as a minimum, the information
4

required by paragraph (c)(1) of this clause. The contractor shall instruct such employees
through employee agreements or other suitable educational programs on the importance
of reporting inventions in sufficient time to permit the filing of patent applications prior
to U.S. or foreign statutory bars.
(3) For each subject invention, the contractor will, no less than 60 days prior to the
expiration of the statutory deadline, notify the Federal agency of any decision: Not to
continue the prosecution of a non-provisional patent application; not to pay a
maintenance, annuity or renewal fee; not to defend in a reexamination or opposition
proceeding on a patent, in any country; to request, be a party to, or take action in a trial
proceeding before the Patent Trial and Appeals Board of the U.S. Patent and Trademark
Office, including but not limited to post-grant review, review of a business method
patent, inter partes review, and derivation proceeding; or to request, be a party to, or take
action in a non-trial submission of art or information at the U.S. Patent and Trademark
Office, including but not limited to a pre-issuance submission, a post-issuance
submission, and supplemental examination.
(4) The contractor agrees to include, within the specification of any United States patent
applications and any patent issuing thereon covering a subject invention, the following
statement, “This invention was made with government support under (identify
the contract) awarded by (identify the Federal agency). The government has certain
rights in the invention.”
(g) [Not Applicable]
(h) Reporting on Utilization of Subject Inventions
The Contractor agrees to submit on request periodic reports no more frequently than annually on
the utilization of a subject invention or on efforts at obtaining such utilization that are
being made by the contractor or its licensees or assignees. Such reports shall include information
regarding the status of development, date of first commercial sale or use, gross royalties received
by the contractor, and such other data and information as the agency may reasonably specify.
The contractor also agrees to provide additional reports as may be requested by the agency in
connection with any march-in proceeding undertaken by the agency in accordance with
paragraph (j) of this clause. As required by 35 U.S.C. 202(c)(5), the agency agrees it will not
disclose such information to persons outside the government without permission of
the contractor.
(i) Preference for United States Industry
Notwithstanding any other provision of this clause, the contractor agrees that neither it nor any
assignee will grant to any person the exclusive right to use or sell any subject inventions in the
United States unless such person agrees that any products embodying the subject invention or
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produced through the use of the subject invention will be manufactured substantially in the
United States. However, in individual cases, the requirement for such an agreement may be
waived by the Federal agency upon a showing by the contractor or its assignee that reasonable
but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees
that would be likely to manufacture substantially in the United States or that under the
circumstances domestic manufacture is not commercially feasible.
(j) March-in Rights
The contractor agrees that with respect to any subject invention in which it has acquired title,
the Federal agency has the right in accordance with the procedures in 37 CFR 401.6 and any
supplemental regulations of the agency to require the contractor, an assignee or exclusive
licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in
any field of use to a responsible applicant or applicants, upon terms that are reasonable under the
circumstances, and if the contractor, assignee, or exclusive licensee refuses such a request
the Federal agency has the right to grant such a license itself if the Federal agency determines
that:
(1) Such action is necessary because the contractor or assignee has not taken, or is not
expected to take within a reasonable time, effective steps to achieve practical
application of the subject invention in such field of use.
(2) Such action is necessary to alleviate health or safety needs which are not reasonably
satisfied by the contractor, assignee or their licensees;
(3) Such action is necessary to meet requirements for public use specified by Federal
regulations and such requirements are not reasonably satisfied by the contractor, assignee
or licensees; or
(4) Such action is necessary because the agreement required by paragraph (i) of this
clause has not been obtained or waived or because a licensee of the exclusive right to use
or sell any subject invention in the United States is in breach of such agreement.
(k) Special Provisions for Contracts with Nonprofit Organizations
If the contractor is a nonprofit organization, it agrees that:
(1) Rights to a subject invention in the United States may not be assigned without the
approval of the Federal agency, except where such assignment is made to an organization
which has as one of its primary functions the management of inventions, provided that
such assignee will be subject to the same provisions as the contractor;
(2) The contractor will share royalties collected on a subject invention with the inventor,
including Federal employee co-inventors (when the agency deems it appropriate) when
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the subject invention is assigned in accordance with 35 U.S.C. 202(e) and 37 CFR
401.10;
(3) The balance of any royalties or income earned by the contractor with respect to
subject inventions, after payment of expenses (including payments to inventors)
incidential to the administration of subject inventions, will be utilized for the support of
scientific research or education; and
(4) It will make efforts that are reasonable under the circumstances to attract licensees
of subject inventions that are small business firms and that it will give a preference to
a small business firm when licensing a subject invention if the contractor determines that
the small business firm has a plan or proposal for marketing the invention which, if
executed, is equally as likely to bring the invention to practical application as any plans
or proposals from applicants that are not small business firms; provided, that
the contractor is also satisfied that the small business firm has the capability and
resources to carry out its plan or proposal. The decision whether to give a preference in
any specific case will be at the discretion of the contractor. However,
the contractor agrees that the Federal agency may review the contractor's licensing
program and decisions regarding small business applicants, and the contractor will
negotiate changes to its licensing policies, procedures, or practices with the Federal
agency when the Federal agency's review discloses that the contractor could take
reasonable steps to implement more effectively the requirements of this paragraph (k)(4).
In accordance with 37 CFR 401.7, the Federal agency or the contractor may request that
the Secretary review the contractor's licensing program and decisions regarding small
business applicants.
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ADDENDUM B
FHWA FORM 1273
Form 1273 – Required contract provisions Federal Aid Construction Contract is attached
hereto and incorporated herein. Specifically, Contractor agrees to comply with the following
sections of Form 1273:

I.

General

II.

Nondiscrimination

III.

Nonsegregated Facilities

IX.

Implementation of Clean Air Act and Federal Water Pollution Control Act

X.

Compliance with Government wide Suspension and Debarment Requirements

XI.

Certification Regarding Use of Contract Funds for Lobbying

FHWA-1273 -- Revised May 1, 2012
REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

I.
II.
III.
IV.
V.

General
Nondiscrimination
Nonsegregated Facilities
Davis-Bacon and Related Act Provisions
Contract Work Hours and Safety Standards Act
Provisions
VI. Subletting or Assigning the Contract
VII. Safety: Accident Prevention
VIII. False Statements Concerning Highway Projects
IX. Implementation of Clean Air Act and Federal Water
Pollution Control Act
X.
Compliance with Governmentwide Suspension and
Debarment Requirements
XI. Certification Regarding Use of Contract Funds for
Lobbying

3. A breach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

ATTACHMENTS

II. NONDISCRIMINATION

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more. The
provisions of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts.

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or probation. The term Federal-aid
highway does not include roadways functionally classified as
local roads or rural minor collectors.

I. GENERAL

In addition, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR 60,
29 CFR 1625-1627, Title 23 USC Section 140, the
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI
of the Civil Rights Act of 1964, as amended, and related
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR
Parts 200, 230, and 633.

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under Title 23 (excluding
emergency contracts solely intended for debris removal). The
contractor (or subcontractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services).

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 601.4(b) and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR 60, and 29
CFR 1625-1627. The contracting agency and the FHWA have
the authority and the responsibility to ensure compliance with
Title 23 USC Section 140, the Rehabilitation Act of 1973, as
amended (29 USC 794), and Title VI of the Civil Rights Act of
1964, as amended, and related regulations including 49 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.

Form FHWA-1273 must be included in all Federal-aid designbuild contracts, in all subcontracts and in lower tier
subcontracts (excluding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supplies or services). The design-builder shall be responsible
for compliance by any subcontractor, lower-tier subcontractor
or service provider.
Contracting agencies may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the
Form FHWA-1273 must be physically incorporated (not
referenced) in all contracts, subcontracts and lower-tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services related to a
construction contract).

The following provision is adopted from 23 CFR 230, Appendix
A, with appropriate revisions to conform to the U.S.
Department of Labor (US DOL) and FHWA requirements.
1. Equal Employment Opportunity: Equal employment
opportunity (EEO) requirements not to discriminate and to take
affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27)
and orders of the Secretary of Labor as modified by the
provisions prescribed herein, and imposed pursuant to 23
U.S.C. 140 shall constitute the EEO and specific affirmative
action standards for the contractor's project activities under

2. Subject to the applicability criteria noted in the following
sections, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
immediate superintendence and to all work performed on the
contract by piecework, station work, or by subcontract.
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this contract. The provisions of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR
35 and 29 CFR 1630 are incorporated by reference in this
contract. In the execution of this contract, the contractor
agrees to comply with the following minimum specific
requirement activities of EEO:

4. Recruitment: When advertising for employees, the
contractor will include in all advertisements for employees the
notation: "An Equal Opportunity Employer." All such
advertisements will be placed in publications having a large
circulation among minorities and women in the area from
which the project work force would normally be derived.

a. The contractor will work with the contracting agency and
the Federal Government to ensure that it has made every
good faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees, and establish with such
identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. The contractor will accept as its operating policy the
following statement:
"It is the policy of this Company to assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, religion, sex, color,
national origin, age or disability. Such action shall include:
employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training,
including apprenticeship, pre-apprenticeship, and/or on-thejob training."

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of effectively
administering and promoting an active EEO program and who
must be assigned adequate authority and responsibility to do
so.

c. The contractor will encourage its present employees to
refer minorities and women as applicants for employment.
Information and procedures with regard to referring such
applicants will be discussed with employees.
5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, national
origin, age or disability. The following procedures shall be
followed:

3. Dissemination of Policy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employees, or who recommend such action, or who
are substantially involved in such action, will be made fully
cognizant of, and will implement, the contractor's EEO policy
and contractual responsibilities to provide EEO in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minimum:

a. The contractor will conduct periodic inspections of project
sites to insure that working conditions and employee facilities
do not indicate discriminatory treatment of project site
personnel.

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than once every six months, at which time the
contractor's EEO policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEO Officer.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.
c. The contractor will periodically review selected personnel
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

b. All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days following their reporting for duty with the contractor.
c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the
contractor's procedures for locating and hiring minorities and
women.

d. The contractor will promptly investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate corrective action
within a reasonable time. If the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform
every complainant of all of their avenues of appeal.

d. Notices and posters setting forth the contractor's EEO
policy will be placed in areas readily accessible to employees,
applicants for employment and potential employees.
e. The contractor's EEO policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.

6. Training and Promotion:
a. The contractor will assist in locating, qualifying, and
increasing the skills of minorities and women who are
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applicants for employment or current employees. Such efforts
should be aimed at developing full journey level status
employees in the type of trade or job classification involved.

with the requirements for and comply with the Americans with
Disabilities Act and all rules and regulations established there
under. Employers must provide reasonable accommodation in
all employment activities unless to do so would cause an
undue hardship.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs, i.e.,
apprenticeship, and on-the-job training programs for the
geographical area of contract performance. In the event a
special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of race, color, religion, sex,
national origin, age or disability in the selection and retention
of subcontractors, including procurement of materials and
leases of equipment. The contractor shall take all necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract.

c. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

a. The contractor shall notify all potential subcontractors and
suppliers and lessors of their EEO obligations under this
contract.

d. The contractor will periodically review the training and
promotion potential of employees who are minorities and
women and will encourage eligible employees to apply for
such training and promotion.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.
10. Assurance Required by 49 CFR 26.13(b):

7. Unions: If the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions to
increase opportunities for minorities and women. Actions by
the contractor, either directly or through a contractor's
association acting as agent, will include the procedures set
forth below:

a. The requirements of 49 CFR Part 26 and the State
DOT’s U.S. DOT-approved DBE program are incorporated by
reference.
b. The contractor or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the
performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the contracting agency
deems appropriate.

a. The contractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.
b. The contractor will use good faith efforts to incorporate an
EEO clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, national origin, age or
disability.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEO
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
contractor for all contract work and shall be available at
reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA.

c. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possession of
the labor union and such labor union refuses to furnish such
information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such information.

a. The records kept by the contractor shall document the
following:
(1) The number and work hours of minority and nonminority group members and women employed in each work
classification on the project;

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time limit set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualified
and/or qualifiable minorities and women. The failure of a union
to provide sufficient referrals (even though it is obligated to
provide exclusive referrals under the terms of a collective
bargaining agreement) does not relieve the contractor from the
requirements of this paragraph. In the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall immediately notify the
contracting agency.

(2) The progress and efforts being made in cooperation
with unions, when applicable, to increase employment
opportunities for minorities and women; and
(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women;
b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project, indicating the number of minority, women, and
non-minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. If on-the-job
training is being required by special provision, the contractor

8. Reasonable Accommodation for Applicants /
Employees with Disabilities: The contractor must be familiar
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will be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
July.

of paragraph 1.d. of this section; also, regular contributions
made or costs incurred for more than a weekly period (but not
less often than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for
the classification of work actually performed, without regard to
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or
mechanics performing work in more than one classification
may be compensated at the rate specified for each
classification for the time actually worked therein: Provided,
That the employer's payroll records accurately set forth the
time spent in each classification in which work is performed.
The wage determination (including any additional classification
and wage rates conformed under paragraph 1.b. of this
section) and the Davis-Bacon poster (WH–1321) shall be
posted at all times by the contractor and its subcontractors at
the site of the work in a prominent and accessible place where
it can be easily seen by the workers.

III. NONSEGREGATED FACILITIES
This provision is applicable to all Federal-aid construction
contracts and to all related construction subcontracts of
$10,000 or more.
The contractor must ensure that facilities provided for
employees are provided in such a manner that segregation on
the basis of race, color, religion, sex, or national origin cannot
result. The contractor may neither require such segregated
use by written or oral policies nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employees are not assigned to perform their
services at any location, under the contractor's control, where
the facilities are segregated. The term "facilities" includes
waiting rooms, work areas, restaurants and other eating areas,
time clocks, restrooms, washrooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing
provided for employees. The contractor shall provide separate
or single-user restrooms and necessary dressing or sleeping
areas to assure privacy between sexes.

b. (1) The contracting officer shall require that any class of
laborers or mechanics, including helpers, which is not listed in
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits
therefore only when the following criteria have been met:

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

(i) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

This section is applicable to all Federal-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-tier subcontracts (regardless of subcontract size). The
requirements apply to all projects located within the right-ofway of a roadway that is functionally classified as Federal-aid
highway. This excludes roadways functionally classified as
local roads or rural minor collectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

(ii) The classification is utilized in the area by the
construction industry; and
(iii) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.
(2) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove every
additional classification action within 30 days of receipt and
so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is
necessary.

The following provisions are from the U.S. Department of
Labor regulations in 29 CFR 5.5 “Contract provisions and
related matters” with minor revisions to conform to the FHWA1273 format and FHWA program requirements.
1. Minimum wages
a. All laborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

(3) In the event the contractor, the laborers or mechanics
to be employed in the classification or their representatives,
and the contracting officer do not agree on the proposed
classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an
authorized representative, will issue a determination within
30 days of receipt and so advise the contracting officer or

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on behalf of laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions
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will notify the contracting officer within the 30-day period that
additional time is necessary.

Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs.

(4) The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid to all workers performing
work in the classification under this contract from the first
day on which work is performed in the classification.
c. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination
or shall pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

b. (1) The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls to
the contracting agency. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included
on weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employee (
e.g. , the last four digits of the employee's social security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH–347 is
available for this purpose from the Wage and Hour Division
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm
or its successor site. The prime contractor is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency..

d. If the contractor does not make payments to a trustee or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program.
2. Withholding
The contracting agency shall upon its own action or upon
written request of an authorized representative of the
Department of Labor, withhold or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any other federallyassisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so
much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations
have ceased.

(2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:
(i) That the payroll for the payroll period contains the
information required to be provided under §5.5 (a)(3)(ii) of
Regulations, 29 CFR part 5, the appropriate information is
being maintained under §5.5 (a)(3)(i) of Regulations, 29
CFR part 5, and that such information is correct and
complete;

3. Payrolls and basic records

(ii) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract
during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR
part 3;

a. Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-

(iii) That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified in the applicable wage determination
incorporated into the contract.
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(3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH–347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2) of
this section.

rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with
the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination.

(4) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an
apprenticeship program, the contractor will no longer be
permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable
program is approved.

c. The contractor or subcontractor shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may
be grounds for debarment action pursuant to 29 CFR 5.12.

b. Trainees (programs of the USDOL).
Except as provided in 29 CFR 5.16, trainees will not be
permitted to work at less than the predetermined rate for the
work performed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training
Administration.

4. Apprentices and trainees
a. Apprentices (programs of the USDOL).

The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the
Employment and Training Administration.

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, or if a
person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

Every trainee must be paid at not less than the rate specified
in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage
determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any trainee performing work on the job site in
excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed.

The allowable ratio of apprentices to journeymen on the job
site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under
the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that in which its program is registered, the ratios and wage
rates (expressed in percentages of the journeyman's hourly
rate) specified in the contractor's or subcontractor's registered
program shall be observed.

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program is approved.
c. Equal employment opportunity. The utilization of
apprentices, trainees and journeymen under this part shall be
in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the journeymen hourly
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d. Apprentices and Trainees (programs of the U.S. DOT).
V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting EEO in connection
with Federal-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section IV.
The straight time hourly wage rates for apprentices and
trainees under such programs will be established by the
particular programs. The ratio of apprentices and trainees to
journeymen shall not be greater than permitted by the terms of
the particular program.

The following clauses apply to any Federal-aid construction
contract in an amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shall be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6. As
used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

6. Subcontracts. The contractor or subcontractor shall insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 29 CFR 5.5.

2. Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph (1.) of this section, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in
paragraph (1.) of this section, in the sum of $10 for each
calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the
clause set forth in paragraph (1.) of this section.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.
8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the DavisBacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract.
9. Disputes concerning labor standards. Disputes arising
out of the labor standards provisions of this contract shall not
be subject to the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures
of the Department of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

3. Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (2.) of this
section.

10. Certification of eligibility.
a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a)(1).
b. No part of this contract shall be subcontracted to any person
or firm ineligible for award of a Government contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

4. Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses set forth in paragraph (1.)
through (4.) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs (1.) through (4.) of this
section.

c. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.
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evidenced in writing and that it contains all pertinent provisions
and requirements of the prime contract.

VI. SUBLETTING OR ASSIGNING THE CONTRACT
This provision is applicable to all Federal-aid construction
contracts on the National Highway System.

5. The 30% self-performance requirement of paragraph (1) is
not applicable to design-build contracts; however, contracting
agencies may establish their own self-performance
requirements.

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Specialty items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.116).

VII. SAFETY: ACCIDENT PREVENTION
T h i s p r o v i s i o n i s applicable to all Federal-aid
construction contracts and to all related subcontracts.
1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contract.

a. The term “perform work with its own organization” refers
to workers employed or leased by the prime contractor, and
equipment owned or rented by the prime contractor, with or
without operators. Such term does not include employees or
equipment of a subcontractor or lower tier subcontractor,
agents of the prime contractor, or any other assignees. The
term may include payments for the costs of hiring leased
employees from an employee leasing firm meeting all relevant
Federal and State regulatory requirements. Leased
employees may only be included in this term if the prime
contractor meets all of the following conditions:

2. It is a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shall not permit any employee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to his/her
health or safety, as determined under construction safety and
health standards (29 CFR 1926) promulgated by the Secretary
of Labor, in accordance with Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C. 3704).

(1) the prime contractor maintains control over the
supervision of the day-to-day activities of the leased
employees;
(2) the prime contractor remains responsible for the quality
of the work of the leased employees;
(3) the prime contractor retains all power to accept or
exclude individual employees from work on the project; and
(4) the prime contractor remains ultimately responsible for
the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40
U.S.C.3704).

b. "Specialty Items" shall be construed to be limited to work
that requires highly specialized knowledge, abilities, or
equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
components of the overall contract.

VIII. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

2. The contract amount upon which the requirements set forth
in paragraph (1) of Section VI is computed includes the cost of
material and manufactured products which are to be
purchased or produced by the contractor under the contract
provisions.

T h i s p r o v i s i o n i s applicable to all Federal-aid
construction contracts and to all related subcontracts.
In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made
by engineers, contractors, suppliers, and workers on Federalaid highway projects, it is essential that all persons concerned
with the project perform their functions as carefully, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR 635) in one or more
places where it is readily available to all persons concerned
with the project:

3. The contractor shall furnish (a) a competent superintendent
or supervisor who is employed by the firm, has full authority to
direct performance of the work in accordance with the contract
requirements, and is in charge of all construction operations
(regardless of who performs the work) and (b) such other of its
own organizational resources (supervision, management, and
engineering services) as the contracting officer determines is
necessary to assure the performance of the contract.
4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfillment of the
contract. Written consent will be given only after the
contracting agency has assured that each subcontract is

18 U.S.C. 1020 reads as follows:
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covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation will be
considered in connection with the department or agency's
determination whether to enter into this transaction. However,
failure of the prospective first tier participant to furnish a
certification or an explanation shall disqualify such a person
from participation in this transaction.

"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If it is later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
available to the Federal Government, the contracting agency
may terminate this transaction for cause of default.

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be furnished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

d. The prospective first tier participant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 1, 1916, (39 Stat. 355), as amended
and supplemented;
Shall be fined under this title or imprisoned not more than 5
years or both."

e. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant," "person," "principal,"
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180 and 1200. “First Tier Covered
Transactions” refers to any covered transaction between a
grantee or subgrantee of Federal funds and a participant (such
as the prime or general contract). “Lower Tier Covered
Transactions” refers to any covered transaction under a First
Tier Covered Transaction (such as subcontracts). “First Tier
Participant” refers to the participant who has entered into a
covered transaction with a grantee or subgrantee of Federal
funds (such as the prime or general contractor). “Lower Tier
Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT
This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.
By submission of this bid/proposal or the execution of this
contract, or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, or subcontractor, as
appropriate, will be deemed to have stipulated as follows:
1. That any person who is or will be utilized in the
performance of this contract is not prohibited from receiving an
award due to a violation of Section 508 of the Clean Water Act
or Section 306 of the Clean Air Act.
2. That the contractor agrees to include or cause to be
included the requirements of paragraph (1) of this Section X in
every subcontract, and further agrees to take such action as
the contracting agency may direct as a means of enforcing
such requirements.

f. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by
the department or agency entering into this transaction.
g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
into this covered transaction, without modification, in all lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION
This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more – as
defined in 2 CFR Parts 180 and 1200.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (https://www.epls.gov/), which is
compiled by the General Services Administration.

1. Instructions for Certification – First Tier Participants:
a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.
b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this
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i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective participant
is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

this transaction originated may pursue available remedies,
including suspension and/or debarment.
c. The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant
learns that its certification was erroneous by reason of
changed circumstances.

j. Except for transactions authorized under paragraph (f) of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or default.

d. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant," "person," "principal,"
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal is submitted for assistance in obtaining a
copy of those regulations. “First Tier Covered Transactions”
refers to any covered transaction between a grantee or
subgrantee of Federal funds and a participant (such as the
prime or general contract). “Lower Tier Covered Transactions”
refers to any covered transaction under a First Tier Covered
Transaction (such as subcontracts). “First Tier Participant”
refers to the participant who has entered into a covered
transaction with a grantee or subgrantee of Federal funds
(such as the prime or general contractor). “Lower Tier
Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

*****
2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion – First Tier
Participants:
a. The prospective first tier participant certifies to the best of
its knowledge and belief, that it and its principals:
(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency;

e. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
transaction originated.

(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public (Federal, State or local) transaction or contract under
a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,"
without modification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold.

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (a)(2) of this certification; and

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (https://www.epls.gov/), which is
compiled by the General Services Administration.

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default.
b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant shall attach an explanation to this proposal.
2. Instructions for Certification - Lower Tier Participants:
(Applicable to all subcontracts, purchase orders and other
lower tier transactions requiring prior FHWA approval or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200)

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

a. By signing and submitting this proposal, the prospective
lower tier is providing the certification set out below.
b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the
Federal Government, the department, or agency with which

i. Except for transactions authorized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
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department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment.
*****
Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lower Tier
Participants:
1. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principals is
presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency.
2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this
proposal.
*****
XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING
This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000 (49 CFR 20).
1. The prospective participant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:
a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or
cooperative agreement.
b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.
2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31
U.S.C. 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.
3. The prospective participant also agrees by submitting its
bid or proposal that the participant shall require that the
language of this certification be included in all lower tier
subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS
This provision is applicable to all Federal-aid projects funded
under the Appalachian Regional Development Act of 1965.

6. The contractor shall include the provisions of Sections 1
through 4 of this Attachment A in every subcontract for work
which is, or reasonably may be, done as on-site work.

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside in the labor area as designated by the DOL
wherein the contract work is situated, or the subregion, or the
Appalachian counties of the State wherein the contract work is
situated, except:
a. To the extent that qualified persons regularly residing in
the area are not available.
b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient execution of the contract work.
c. For the obligation of the contractor to offer employment to
present or former employees as the result of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (1c) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided in
subparagraph (4) below.
2. The contractor shall place a job order with the State
Employment Service indicating (a) the classifications of the
laborers, mechanics and other employees required to perform
the contract work, (b) the number of employees required in
each classification, (c) the date on which the participant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in writing or by
telephone. If during the course of the contract work, the
information submitted by the contractor in the original job order
is substantially modified, the participant shall promptly notify
the State Employment Service.
3. The contractor shall give full consideration to all qualified
job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinion, are not qualified to
perform the classification of work required.
4. If, within one week following the placing of a job order by
the contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job
applicants to the contractor, or less than the number
requested, the State Employment Service will forward a
certificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a part of the
contractor's permanent project records. Upon receipt of this
certificate, the contractor may employ persons who do not
normally reside in the labor area to fill positions covered by the
certificate, notwithstanding the provisions of subparagraph (1c)
above.
5. The provisions of 23 CFR 633.207(e) allow the
contracting agency to provide a contractual preference for the
use of mineral resource materials native to the Appalachian
region.
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ANTI-LOBBYING CERTIFICATE

The prospective participant certifies, by signing and submitting this bid or proposal, to the best
of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
any Federal agency, a member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any Federal
contract, grant, loan, or cooperative agreement.
(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report
Lobbying,” in accordance with its instructions.
This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a civil penalty of not less
than $10,000 and not more than $100,000 for each such failure.
The prospective participant also agrees by submitting his or her bid or proposal that he or she
shall require that the language of this certification be included in all lower tier subcontracts,
which exceed $100,000 and that all such subrecipients shall certify and disclose accordingly.

_________________________________
Proposer/Consultant

______________________________
Date Signed

_________________________________
Signature

______________________________
Name and Position

